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United States fflnurt of Appeals 
for % Sistrirt of fflnlumbta 

October Term, 1941 
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Mae Bailey, Appellant, 
vs. 

Samuel D. Zlotnick, Simon Beloff and 
Morris L. Hamburger, Appellees 


Appeal From the Municipal Court of the District of 

Columbia 


BRIEF FOR APPELLANT 


I 

INTRODUCTORY 

Mae Bailey, appellant, was plaintiff below and shall be so 
called herein. Samuel D. Zlotnick, Simon Beloff and Morris 
L. Hamburger were defendants below and shall hereinafter 
be referred to as such. 


II 

JURISDICTIONAL STATEMENT 

This is an appeal by the plaintiff Mae Bailey from a final 
judgment of the Municipal Court of the District of Colum- 
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bia, dismissing her complaint for damages resulting from 
injuries caused by the negligence of defendants. 

The amount sued for was $1000.00 and the jurisdiction of 
the Court below was based upon District of Columbia Code, 
1929, Title 18, Chapter 5, Section 193. 

This Court allowed an appeal November 12, 1941, and 
jurisdiction to hear same is conferred by District of Colum¬ 
bia Code, 1929, Title 18, Chapter 2, Section 29 and Special 
Rules of United States Court of Appeals, Title II, Rule 3(a). 

m 

STATEMENT OF CASE 

On March 5, 1941, plaintiff filed suit in the Municipal 
Court of the District of Columbia against Samuel D. Zlot- 
nick, Simon Beloff and Morris L. Hamburger, defendants. 
Law No. A 15930 (R. 2). The proceeding was to recover 
damages for personal injuries to plaintiff caused by defend¬ 
ants * negligence in improperly installing a hot water heat¬ 
ing plant in her dwelling, 903 O Street, Northwest, this 
District, so that the water leaked, weakened the ceiling over 
the kitchen, and caused plaster to fall on plaintiff’s head 
and shoulders. The facts alleged and proved were substan¬ 
tially as follows: 

In April, 1940, plaintiff negotiated with Beloff, who was 
the agent of defendant, Samuel D. Zlotnick, owner of the 
premises, for the renting of 903 O Street, Northwest. The 
premises were then vacant, boarded up and in a bad state 
of disrepair (R. 12). While inspecting the premises plain¬ 
tiff and Beloff discussed the use of the house and Beloff 
advised plaintiff that if she desired and would bear the 
cost of installation the owner would furnish a tub and 
toilet for her to make a bathroom on the first floor so that 
her roomers on that floor would not have to use the second 
floor bathroom (R. 12). On April 17, 1940, these negotia¬ 
tions resulted in a written agreement (R. 13). The agree- 
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ment was prepared by Beloff and was signed by him as 
the agent of the owner and by the owner. It provided, inter 
alia, as follows: 

. That the owner or his duly authorized agent 
shall have the right to enter the premises at any and all 
reasonable times for the purpose of inspection . . . that 
the owner shall install in the above premises a heating 
plant of either hot water or steam heat not later than 
the end of August, 1940 ... ” (R. 13). 

The agreement also provided that the tenant should make 
certain repairs (R. 13). 

On May 1,1940, plaintiff signed a monthly tenancy agree¬ 
ment (R. 14) which had been prepared by Beloff and which 
was signed by Beloff as agent of the owner and by Zlotnick 
the owner of the premises. Therein plaintiff covenanted in 
part as follows: 

“... That she will not sublet or assign the said prem¬ 
ises or any part thereof, or cariy on any business there¬ 
in except that of dwelling without the written consent 
of the said lessor . . . that if she should carry on any 
business therein except that of dwelling aforesaid, with¬ 
out the written consent as aforesaid, then, this Agree¬ 
ment, and all things herein contained, shall cease and 
determine, and shall operate as a Notice to Quit, the 
thirty days’ notice to quit being hereby expressly 
waived. And the lessor, his heirs and assigns, shall and 
may proceed to recover possession of said premises 
under the provisions of the Code of Law for the District 
of Columbia to regulate proceedings between landlord 
and tenant.” (R. 14). 

Under the above agreements plaintiff took possession of 
the premises; did all work required of her in a satisfactory 
manner; lived on the premises herself as her home and 
rented out the extra rooms to roomers. 

During the week of October 21-26, 1940, defendant Ham¬ 
burger, on order of defendant Beloff as agent for defendant 
Zlotnick installed in the house a hot water heating system 
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(R. 15). During the installation Hamburger’s men did not 
remain on the job but from time to time visited a beer gar¬ 
den across the street from the premises (R. 15). On October 
25, 1940, when Hamburger’s men turned the water into the 
system, water flooded the kitchen and rear second story 
room over the kitchen (R. 16,17). The following day, Octo¬ 
ber 26, 1940, a part of the ceiling over the kitchen, accom¬ 
panied by a shower of water, fell upon plaintiff and injured 
her (R. 16). 

At the trial testimony was introduced which showed that 
prior to the installation of this heating system by Ham¬ 
burger there was no water in the second story rear room 
and there were no water pipes leading upstairs from the 
kitchen. Hamburger placed a radiator in the second floor 
rear room and ran pipes upstairs from the kitchen to con¬ 
nect with this radiator (R. 16, 17). Testimony was also 
introduced to the effect that on October 25,1940, after Ham¬ 
burger’s men had turned the water into the system water 
was seen coming down in the kitchen along the outside of- 
the pipe which Hamburger had installed and which ran up 
to the radiator in the second story rear room (R. 17). Beloff 
had inspected the premises October 26,1940, the same Satur¬ 
day before the plaster fell (R. 15). 

Plaintiff introduced evidence detailing her injuries, ex¬ 
penses, loss of time and damages. She testified that she was 
the only one in her family and offered to show that at the 
time she negotiated with Beloff he knew that she intended 
to rent out the extra rooms to roomers; that in May, 1940, 
when he inspected the work she had done under the agree¬ 
ment of April 17,1940, he knew that she had rented out the 
extra rooms, but, nevertheless, he continued to collect her 
rent regularly; did not make any demand on her for posses¬ 
sion of the premises on the ground of breach of covenant, 
nor was any action for possession of the premises ever com¬ 
menced against her in any Court (R. 15). On motion of 
defendants the Court excluded the proffered evidence (R. 
15). 
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At the close of plaintiff’s evidence all defendants 
moved for a finding in their favor urging inter alia, that 
there was a misjoinder of parties defendant. Defendant 
Zlotnick urged that plaintiff’s evidence disclosed that 
Hamburger was an independent contractor and Hamburger 
urged that no negligence had been proved against him. The 
Court granted the motions to dismiss on the sole ground, as 
stated by him, that plaintiff’s evidence showed that she was 
using the house other than as a dwelling in violation of her 
lease, and that for such violation she had forfeited and de¬ 
stroyed her rights as against all defendants (R. 18). 

IV 

STATEMENT OF POINTS 

1. Defendants are properly joined. 

2. The Court erred in finding and entering judgment for 
defendants on the ground that plaintiff had violated her 

lease agreement. 

3. The Court erred in excluding the evidence tendered by 
plaintiff to show that defendant Beloff, personally and as 
agent for defendant Zlotnick, knew at all times before and 
after the execution of the lease agreement that plaintiff 
planned to and did rent the extra rooms in the house. 

4. The decision is against public policy. 

V 

SUMMARY OF ARGUMENT 

1. On Joinder of Parties Defendant 

There is no misjoinder of parties defendant because under 
Municipal Court Rule 2 (8), 1933, pleadings in Class A 
cases are to be in similar form to those required by the 
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law rules of the Supreme Court of the District of Columbia 
(now the District Court of the United States for the District 
of Columbia). Under the Rules of Civil Procedure for the 
District Courts of the United States all persons may be 
joined in one action as defendants if there is asserted 
against them jointly, severally, or in the alternative, any 
right to relief in respect of or arising out of the same trans¬ 
action, occurrence, or series of transactions or occurrences 
and if any question of law or fact common to all of them 
will arise in the action. These rules also provide that there 
shall be only one form of action to be known as “civil 
action”. The case of Knox v. Redwine, 61 App. D. C. 179, 
59 F. 2d 304 (1932), was predicated upon the fact that 
forms of action had not then been abolished in the District 
of Columbia. Since the abolition of forms of action the 
Redwine case can no longer be considered law in this juris¬ 
diction. 

2. On the Court’s Error in Finding and Entering Judg¬ 
ment for Defendants 

The Court erred in finding and entering judgment for de¬ 
fendants on the ground that plaintiff had violated her lease 
agreement, because: 

a. Plaintiff had not assigned or sublet the leased premises 
or used them otherwise than as a dwelling within the mean¬ 
ing of the lease agreement. Plaintiff occupied the premises 
and used same as her dwelling. The better considered opin¬ 
ions of the Courts hold that if a man and his family, if he 
have any, eat, sleep, and make their home in a house, it is 
his “dwelling” and the fact that he keeps roomers in the 
house does not deprive the premises of the character of a 
dwelling. 

A covenant in the lease agreement against subletting or 
assigning refers to a situation where the tenant attempts to 
deprive himself of a part or all of his estate. Mere renting 
of rooms creates no estate but simply gives the roomer a 
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license, the roomer being treated as a part of a single 
household. 

b. and c. Even if plaintiff had violated her lease agreement 
defendants Zlotnick and Beloff knew prior to the accident 
that she was renting out the extra rooms, and by continuing 
to collect rent from her or failing to claim a breach or de¬ 
manding possession of the premises they waived the viola¬ 
tion. 

There is evidence that during the negotiations which led 
to the agreement plaintiff and Beloff discussed the question 
of roomers and Beloff knew that she planned to rent out 
the extra rooms. This together with his conduct after he 
had actual knowledge that plaintiff had roomers in the house 
constitutes an estoppel and Zlotnick and Beloff cannot assert 
such breach to defeat this action. 

d. Any alleged violation by plaintiff of said lease agree¬ 
ment was immaterial and irrelevant to this case. Ham¬ 
burger is a stranger to the lease. Zlotnick has his remedies 
provided for in the lease agreement itself. Beloff cannot 
stand in any better position than the owner, his principal. 

e. Plaintiff proved a prima facie case against all defend¬ 
ants. 


3. On the Court’s Exclusion of Plaintiff’s Evidence 

The Court erred in excluding the evidence tendered by 
plaintiff to show that Beloff personally and as agent of 
defendant Zlotnick knew at all times before and after the 
execution of the lease agreement that plaintiff planned to 
and did rent the extra rooms. Had this evidence been 
admitted it would have shown an interpretation of the agree¬ 
ment by the acts of the parties themselves and would also 
have established that defendants Zlotnick and Beloff are 
estopped to assert the breach in this action. 
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4. On Public Policy. 

The decision of the Municipal Court, if law, would un¬ 
settle all real estate practice in the District of Columbia, 
would depress the standard of living for tenants, and would 
lower rental values. 


VI 

ARGUMENT 

1. On Joinder of Parties Defendant. 

Plaintiff joined in her action the direct wrongdoer, the 
owner of the premises, and the owner’s agent. Hamburger 
is sued as the direct wrongdoer; Zlotnick is sued under the 
principle that where the landlord undertakes to make repairs 
and improvements on the demised premises he owes a duty 
of reasonable care to the tenant in possession which he can¬ 
not escape by placing the work with an independent con¬ 
tractor. 

Peerless Mfs:. Co. vs. Bagiev, 126 Mich. 225, 85 N. W. 

568 (1901) 

Koskoff vs. Goldman, S6 Conn. 415, 85 A. 588 (1912) 
Alexix vs. Pittinger, 119 Wash. 626, 206 P. 370 (1922) 
See also Bancroft vs. Godwin, 41 Wash. 253, 83 P. 

1S9 (1905). 

Beloff is sued under the principle that where a real estate 
agent retains full control and over sight over the premises, 
with right of entry and does inspect but negligently fails to 
discover the defects, he is liable for the acts of those engaged 
by him to work on the premises. 

See Smith vs. Rutledge, 332 Ill. 150, 163 N. E. 544 
3 C. J. S., Title Agency, Sec. 221 (p. 130 et seq.) 

Relief is demanded against all defendants jointly and sever¬ 
ally. The action arose out of the same occurrence or series 
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of occurrences and there are questions of law and fact com¬ 
mon to all of them. 

The joinder of defendants in this action was made on the 
theory that the case of Knox vs. Redwine, 61 App. D. C. 
179, 59 Fed. (2d) 304, (1932), is no longer law in this juris¬ 
diction. It will be remembered that the Redwine case was 
decided on the ground that since the common law forms of 
action at that time had not been abolished in the District of 
Columbia, where the master’s liability was predicated solely 
on agency, he could not be sued in the same suit with the 
agent, because the cause of action against the agent was 
in trespass and the suit against the master was in trespass 
on the case. 

The owner’s liability in this case is not predicated upon 
agency. In addition to that forms of action now have also 
been abolished in the District of Columbia. By Act of June 
19, 1934, c. 651 Sec. 1, 48 Stat. 1064 (28 U. S. C. A. Sec. 
723b), Congress enacted that the Supreme Court of the 
United States should have power to prescribe by general 
rules the forms of pleadings for the district courts of the 
United States and for the courts of the District of Columbia. 
The Rules of Civil Procedure adopted by the United States 
Supreme Court, effective September 1, 1938, provided in 
Rule 2: “There shall be one form of action to be known as 
‘civil action’ ” (See also Cleveland Institute, Notes, p. 4). 
In Rule 81(d) it is provided that the rules are applicable to 
the District Court of the United States for the District of 
Columbia. Rule 20 (a) provides “. . . All persons may be 
joined in one action as defendants if there is asserted against 
them jointly, severally or in the alternative, any right to 
relief in respect of or arising out of the same transaction, 
occurrence, or series of transactions or occurrences and if 
any question of law of fact common to all of them will arise 
in the action. ...” 

Municipal Court Rule 2(8), 1933, provides that in Class 
A cases pleadings shall be similar in form to those required 
by the law rules of the Supreme Court of the District of 
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Columbia (now the District Court of the United States for 
the District of Columbia). 

Therefore, since the underlying; basis of the decision in 
the Redwine case has been eliminated by the subsequent 
changes in the rules, there is now only one form of action 
in Class A cases, such as the present case, in the Municipal 
Court. 

See Johnson vs. Rudolph, 68 Wash. Law Rep. 681. 

2. On the Court’s Error in Finding and Entering Judg¬ 
ment for Defendants. 

As pointed out above the Court dismissed plaintiff’s 
complaint on the sole ground that her evidence showed that 
she was letting out rooms to roomers and that this was using 
the house other than as a dwelling in violation of her lease 
agreement, and that because of such violation she had for¬ 
feited and destroyed her rights as against all of the defend¬ 
ants. Our first question then is: Did plaintiff violate her 
lease agreement by renting out the extra rooms? 

It stands uncontested that appellant occupied the prem¬ 
ises and used same as her dwelling. She was the only one 
in her family. The question then is did the premises cease 
to be a dwelling merely because appellant rented out the 
extra rooms that she did not need for her own purposes. The 
better considered opinion is to the effect that such a practice 
does not change the character of the use. 

In May vs. Dermott, 186 N. Y. S., 114 Misc. 106, the tenant 
of a 16-room house occupied not more than one or two of the 
rooms as her own dwelling and rented the extra rooms to 
others. She managed the whole house and derived her sole 
income therefrom. The premises, nevertheless, were con¬ 
sidered to be occupied and held by her as her dwelling. 

The fact that six or seven boarders live in a house and a 
few others take meals there, does not destroy its character 
as a “dwelling.” 
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Birmingham Waterworks Co. vs. Truss, 33 So., 657,135 
Ala. 530. 

“A man’s ‘dwelling house’ is that in which he and 
his family, if he have any, eat, sleep and make their 
home; and it is none the less his dwelling house because 
he may not be the owner of it; that in it he keeps rooms 
for lodgers and furnishes meals to others....” 

State vs. Leedy, 8 S. W. 245, 246,95 Mo. 76 
See also, Connor vs. Greenberg, 198 Ill. App. 129. 

Under the circumstances of this case the clause in the 
lease agreement against assigning or subletting must refer 
to a situation in which the tenant attempts to deprive himself 
of a part of his estate. Merely renting rooms in a dwelling 
house does not create an estate but simply a license on behalf 
of the roomer. The roomers are treated as a part of a single 
household. The reductio ad absurdum of the decision of the 
Municipal Court can be illustrated by the case of a tenant 
with wife and ten children. The tenant and his family live 
in a 9-room house. It is their dwelling. Nevertheless, ac¬ 
cording to the decision of the Municipal Court, if this tenant 
should rent out the rear hall room on the top floor for $5.00 
per month, he would change the character of the use and the 
house would cease to be a dwelling. 

We submit that there had been no violation by plaintiff 
of her lease agreement. But even if there had been a viola¬ 
tion, how is it material in this case ? How can any immunity 
flow to defendant, Hamburger, because of such breach? Has 
not defendant, Zlotnick, waived the violation ? Can defend¬ 
ant, Beloff, stand in any better position than his principal ? 

So far as the defendant, appellee Hamburger, is con¬ 
cerned, the answer is so self-evident that argument is futile. 
He was a stranger to the lease. He came upon the premises 
to install a heating plant. How he can take advantage of 
an alleged breach of agreement between plaintiff and Zlot¬ 
nick remains to be discovered. 
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As to the defendant, appellee Zlotnick, the lease agree¬ 
ment itself provides the extent of his remedies, which are to 
proceed immediately to take legal action for restitution of 
possession in the Municipal Court, Landlord and Tenant 
Branch. Even assuming a breach of the lease agreement, 
plaintiff does not ipso facto become a trespasser. Zlotnick 
could not enter the premises and forcibly evict her by his 
own strength. He merely has his option to treat the agree¬ 
ment as ended by the breach which calls for affirmative con¬ 
duct on his part. 

Belotf is in no better position than his principal, Zlotnick. 
It was he, acting for and on behalf of his principal, who dis¬ 
cussed with plaintiff the providing of an additional bath¬ 
room for her roomers, and knew that plaintiff planned to 
rent out the extra rooms. Even if the alleged violation were 
material to this case such conduct would have constituted a 
waiver or estoppel as to Beloff and his principal. 

Plaintiff established a prima facie case against all the 
defendants: against defendant Hamburger for direct negli¬ 
gence in installing the heating system, against Beloff for 
negligently inspecting or failing to inspect; against Zlotnick 
for negligent installation under his assumption and contract 
to install the plant. 

3. On the Court’s Error in Excluding Plaintiff’s Evidence. 

If plaintiff had violated her agreement should she not 
have been permitted to show that the defendants had waived 
such violation or had otherwise estopped themselves from 
asserting the breach ? 

The evidence tendered by plaintiff and rejected by the 
Court would have shown that at all material times prior to 
the accident Beloff as agent of Zlotnick, the owner, knew that 
she was renting out the rooms in the house, yet he continued 
to collect the rent from her and never made any demand on 
her for possession or claimed a breach of the agreement. 
Such evidence would have shown by the action of the parties 
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themselves the interpretation that they had put upon the 
word “dwelling” as used in the lease agreement and was 
competent to establish a waiver or estoppel. 

It is submitted that the most innocent interpretation of 
this conduct on the part of Beloff is that it was his inter¬ 
pretation by conduct that there had been no breach of the 
agreement. Otherwise it is bad faith on his part to collect 
rent on the one hand month after month, without demanding 
possession, and yet claim, on the other hand, that plaintiff is 
not holding under a valid agreement. Collection of rent 
after knowledge of the breach waives the breach. 

Merritt v. Kay, 54 App. D. C. 152,155, 295 F. 973 (1924) 

It is submitted that in excluding the evidence offered the 
Court made a substantial, prejudicial error. 

4. On Public Policy. 

The decision of the Municipal Court that the renting out 
of extra rooms in premises leased under an ordinary monthly 
tenancy agreement, where the tenant occupies the premises 
himself and makes his home there, violates a covenant not 
to sublet or assign, or use the premises other than as a 
dwelling, if allowed to stand, would unsettle all real estate 
practice in the District of Columbia. It would depress the 
standard of living for the tenant in that it would deprive him 
of making use of the extra rooms to aid in living expenses. 
It would lower rental values because the landlord could not 
demand rent for the maximum potential use of the premises, 
since he himself by the covenant would have prohibited the 
tenant from putting the extra space to a profitable use. Such 
a decision is a trap for the innocent, and preys upon the 
poor. 
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VII 

CONCLUSION 

For the reasons given it is respectfully urged that the 
judgment of the Municipal Court be reversed and the cause 
remanded. 


Respectfully submitted, 

Charles H. Houston 
Joseph C. Waddy 
615 F Street, N. W. 
Attorneys for Appellant 
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Simon Beloff, Agent, who was the agent of the defendant, 
Samuel Zlotnick, the owner of said premises. 

3. Under said contract of letting, dated May 1, 1940, the 
defendant, Zlotnick, through his agent, Simon Beloff, Agent, 
agreed to install in said premises a heating system, and 
the owner reserved the right to enter the premises at any 
and all reasonable times to make inspection. On or about 
October 18, 1940, defendant, M. L. Hamburger, trading as 
M. L. Hamburger Company, for and on behalf of the de¬ 
fendant Samuel D. Zlotnick and/or his agent Simon Beloff, 
Agent, began installing said heating system in said premises. 

4. It then and there became the duty of defendants and 
each of them to use reasonable care in said installation to 
avoid injury to plaintiff. 

5. Nevertheless, and in breach of the aforesaid duty de¬ 
fendants performed said work so negligently and in such 
an unworkmanlike manner that when they turned the water 
into the system it leaked and overflowed and caused the 
ceiling and walls of the premises to become water soaked 
and loosened and extremely dangerous to the life and 
limbs of persons lawfully on the premises, particularly 
this plaintiff, and on or about October 26, 1940, as a result 
of the negligence aforesaid the ceiling in the kitchen of 
said premises fell and injured plaintiff’s left arm, shoulder 
and back. 

6. As a result thereof plaintiff was forced to remain in 
bed for a period of one week; was further incapacitated for 
an additional three weeks; suffered great pain of body and 
mind; was forced to hire help to assist her with her work 
as a rooming house operator for a period of four weeks, at 
$10.00 per week; and, in an effort to cure herself of her 
injuries, incurred bills in the amount of $44.20 for medicines 
and medical care. 
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WHEREFORE, plaintiff demands judgment against the 
defendants and each of them in the amount of $1,000.00, 
besides the costs of this action. 

Houston, Houston & Hastie 
by Joseph C. Waddy 
615 F Street, N.W. 

Attorneys for Plaintiff 

BILL OF PARTICULARS 

Plaintiff sues the defendants for damages sustained on 
or about October 26, 1940, when the ceiling in her home at 
903 O Street, Northwest, fell and injured her. Plaintiff was 
in possession of the premises under a contract of letting 
from the defendant, Simon Beloff, Agent, who was the agent 
of the defendant, Samuel Zlotnick, the owner of the prem¬ 
ises. The ceiling fell because of the negligence of the de¬ 
fendant, M. L. Hamburger, trading as M. L. Hamburger 
Company, in the installation of a heating system on said 
premises. Defendant Hamburger was the agent, servant 
or employee of defendant Zlotnick and/or his agent, Simon 
Beloff. 

As a result of the defendant’s negligence plaintiff sus¬ 


tained the following damages: 

Medicines and medical care_ $ 44.20 

Help in operating her rooming house. 40.00 

Loss of time, 4 weeks @ $25.00... 100.00 

Pain and suffering. 815.80 


Total___ $1000.00 


WHEREFORE, plaintiff prays judgment against the 
defendants and each of them in the amount of $1,000.00, 
besides the costs of this suit. 

Houston, Houston & Hastie 
by Joseph C. Waddy 
615 F Street, N.W. 

Attorneys for Plaintiff 
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ANSWER OF THE DEFENDANT SAMUEL D. 

ZLOTNICK 

Comes now the defendant, Samuel D. Zlotnick, by and 
through his attorney, Cornelius II. Doherty, and, for an¬ 
swer to the Complaint for Negligence filed herein, says: 

1. This defendant admits the jurisdiction of this Court. 

2. This defendant admits that he was the owner and in 
control of the premises 903 O Street, X.W., but denies each 
and every material allegation contained in the said Com¬ 
plaint and denies that the plaintiff was in any way injured 
or damaged by reason of any act or acts of this defendant, 
his agent or employee. 

Cornelius IT. Doherty 

1010 Vermont Avenue, X.W. 

Washington, D. C. 

Attorney for Defendant 

Samuel D. Zlotnick 

I hereby certify that a copy of the foregoing Answer was 
deposited in the United States Mail on the first day of April, 
1941, addressed to Joseph C. Waddy, Esquire, 615 F Street, 
X.W., Attorney for Plaintiff. 

Cornelius H. Doiierty 

1010 Vermont Avenue, X.W. 

Washington, D. C. 

Attorney for Defendant 

Samuel D. Zlotnick 

ANSWER OF THE DEFENDANT, SIMON BELOFF, 

AGENT 

First Defense 

The complaint fails to state a claim against this defendant 
upon which relief may be granted. 
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Second Defense 

There is a misjoinder of the parties defendant. 

Third Defense 

1. This defendant admits that the plaintiff was a tenant 
in possession of the premises, 903 0 Street, N.W., under a 
letting from this defendant, who was the agent of the de¬ 
fendant, Samuel Zlotnick, the owner of said premises. 

-• This defendant denies each and every material allega¬ 
tion in the complaint, and denies that the plaintiff was in 
any way injured or damaged by reason of any act, or acts, 
of this defendant, or his employees. 

Stanley H. Kamerow 

1010 Vermont Avenue, N.W. 

Washington, D. C. 

Attorney for Defendants 

Service of eopv acknowledged this-dav of- 

1941. 

Houston, Houston & TTastif. 
Attorneys for the Complainant 
Cornelius IT. Doherty 
Attorney for defendant Zlotnick 
Ben Lindas 

Attorney for defend ant JJarnhuryer 

ANSWER OF DEFENDANT MORRIS L. HAMBURGER 

For answer to the complaint filed herein, defendant, Mor¬ 
ris L. Hamburger shows to the Court as follows: 

1. Defendant denies allegations of paragraph One (1) 
of said complaint. 

-• Answering paragraph Two (2) defendant states he has 


6 


no information upon which to form a belief as to said para¬ 
graph Two (2) and therefore denies same. 

3. Answer paragraph Three (3) defendant states that 
he has no knowledge of any agreement between plaintiff and 
defendants Zlotniek and Beloff and therefore denies same; 
Defendant admits that he installed a heating system in 
premises 903 0 Street, NAY. 

4. Answering paragraph Four (4) defendant states that 
lie exercised reasonable care in said work and that all of the 
work performed by him was done in a careful and workman¬ 
like manner. 

5. Defendant denies each and every allegation set forth 
in paragraph Five (5) of said complaint, denies that the 
work performed by him leaked, denies that through any 
fault of his any plaster fell in said house and denies that 
said plaintiff was injured through any fault of said de¬ 
fendant. 

6. Defendant denies the allegations set forth in para¬ 
graph Six (0) of said complaint. 


WHEREFORE HAVING FULLY ANSWERED SAID 
COMPLAINT, defendant, Morris L. Hamburger prays that 
same be dismissed and that he have judgment for costs. 


Ben Lindas 

520 7th St. SAY. 

Attij. defendant Hamburger 


MEMORANDA 


August 18, 1941 

M 134, P 92 Trial. Finding for Defendant. 

Judge Mattingly 


* 






August 19,1941 
M 134, P 92 
Judge Mattingly 
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Plaintiff Files Motion for New Trial. 
Set for August 25,1941. 


August 25,1941 
M 134, P 100 
Judge Mattingly 


♦ * * * 

Plaintiff’s Motion for New Trial Over¬ 
ruled. Judgment on Finding for De¬ 
fendants. Defendants to Recover 
Costs of Defense. 


• • * * 

September 4, 1941 Plaintiff’s Motion to Extend Time for 
M 134, P 112 Presenting Bill of Exceptions to and 

Judge Mattingly including September 8, 1941, Granted. 


September S, 1941 

M 134, P 116 Bill of Exceptions Submitted. 

Judge Mattingly 


* # ♦ * 

September 17, 1941 Bill of Exceptions, Heretofore Sub- 
M 134, P 131 milted, Signed by the Court, Nunc Pro 

Judge Mattingly Tunc. 




* * 


BILL OF EXCEPTIONS 

Be it remembered, that at the trial of this case before 
Judge Robert E. Mattingly, August 13 and 18, 1941 without 
a jury, the material evidence bearing upon the issues in the 
case was substantially as follows: 

Mac Bailey, plaintiff, testified that in April 1940 she nego¬ 
tiated with the defendant Simon Beloff for renting of prem¬ 
ises 913 O Street, Northwest. The premises then stood 
vacant, boarded up and in a bad state of disrepair. Defend¬ 
ant Beloff personally took down some of the boards and 
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showed her through the house. He said he had had trouble 
with tiie previous tenant and preferred to let it remain 
vacant until he could get a satisfactory tenant. Plaintiff 
and Beloff discussed the use of the house, and Beloff told 
her that the owner would furnish a tub and toilet for her 
to make a bathroom on the first floor so her first floor 
roomers would not have to go to the bathroom on the second 
floor, if she would bear tin* cost of installation. 

Plaintiff further testified that on April 17,1940, she signed 
a written agreement prepared by Beloff and signed both 
by Beloff as agent of the owner and by defendant Zlotnick 
the owner. Said agreement as follows: 


“AGREEMENT” 

April 17, 1940 

“This Agreement made by and between Simon Be¬ 
loit, agent for the owner of the property known as 90M 
O St., XAY. party of the first part, and May Bailey, 
party of the second part. May Bailey is to take pos¬ 
session of the above building and promises to make the 
following repairs: she is to do all necessary plaster¬ 
ing, scraping, papering and painting; to wit, she shall 
scrape, paint, and paper each and every hall and each 
and every room in the entire building: she shall do all 
necessary carpenter work, fix doors, windows, floors 
and glazing: she shall repair all outside fences; she 
shall clean all necessary rubbish and dirt from the 
premises and she shall continue making repairs to said 
property during the terms of her tenancy meaning 
such painting, plastering, papering or carpenter work 
as may be needed from time to time: she shall make all 
minor repairs to the plumbing inside, such as clogged 
sinks and toilets; she shall also look after the heating 
svstem and operate the same at her own expense. All 
work shall be done to the owner’s satisfaction. May 
Bailey promises to complete on or before May 15, 
1940 all necessary repairs which she hereby promises 
to make. It is distinctly understood by the parties that 
the promise to repair by the tenant. May Bailey and 
the completion date of said repairs shall be a covenant 
of this agreement. 
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It is distinctly understood that the owner or his duly 
authorized agent shall have the right to enter the 
premises at any and all reasonable times for the pur¬ 
poses of inspection. 

The owner of the property is to make the following 
repairs; he is to fix roofs so that it will not leak, to 
adjust the electrical work and plumbing so that it will 
be fit to use. 

May Bailey agrees to do the work above mentioned 
and in consideration for the above work being done 
well and to the owner’s satisfaction, she shall receive 
an allowance of two months rent; namely, for the 
months May and June. She shall also give the agent, 
Simon Beloff, the sum of $70.00 in advance for July 
rent which sum will be held as collateral for the work 
being done by the tenant, May Bailey. 

It is also agreed that the owner shall install in the 
above premises a heating plant either of hot water or 
steam heat not later than the end of August. 1940, and 
that as soon as the heating plant is installed the rent 
shall increase to $75.00 per month and shall continue 
as long as the tenant remains in the above premises. 
Failure by the owner to install a heating plant shall 
not be a breach of this agreement and he shall not be 
liable to damages for his failure to do so. 

IX TESTIMONY WHEREOF, We have hereunto 
set our hands the day and year first hereinbefore 
written. 

For Samuel T). Zlotnick 
by Sidney Zlotnick 

Simon Beloff 
Agent 
Mae Bailey 


Plaintiff further testified that she took possession and 
did all the work required of her in a satisfactory manner. 
On May 1, 1940, she signed a monthly tenancy agreement 
prepared by Beloff and signed by both Beloff as agent and 
by Zlotnick as owner. She is not trained in the law, did 
not have anv lawver in her dealings with Beloff, and signed 
whatever Beloff presented to her. The material parts of 
said monthly tenancy agreement are as follows: 


10 


“THIS AGREEMENT 

Made this First day of May, 1940, between Simon 
Beloff, Agent of the first part, and May Bailey of the 
second part, all of the District of Columbia, whereby 
the party of the first part has let, to the said party 
of the second part, the premises known as No. 903 0 
Street, NAY., Washington D. C., in said District (the 
same being a tenant) by the month commencing on the 
First day of May A. D., 1940, at and for the monthly 
rent of Seventy Dollars ($70.00) payable in advance, 
at the office of Simon Beloff, 1003 New York Avenue, 
N.W., that is to say, on the first day of each month as 
rent in advance for the ensuing month. 

And the said party of the second part has agreed to 
take, and does hereby take and hold the said premises 
as tenant by the month at the said rent, payable as 
aforesaid; that she will pay the excess water rent, gas 
and electric bills as they become due, and that she will 
not sublet or assign the said premises, or any part 
thereof, or carry on any business therein except that 
of dwelling without the written consent of the said 
lessor, or use the same for any disorderly or unlawful 
purpose. 

Provided, that if the said lessee shall fail to pay the 
said rent in advance as aforesaid, although there should 
have been no legal or formal demand for the same, or 
shall neglect to pay the water rent, gas or electric bills 
at the time and on the day when the same shall fall due 
and be payable, as hereinbefore mentioned, or shall 
sublet or assign the said premises, or any part thereof, 
or carry on any business therein except that of dwelling 
aforesaid, without the written consent as aforesaid, 
or shall use the same for any disorderly or unlawful 
purpose, or break either of the aforesaid covenants, 
then, and in either of said events, this Agreement, and 
all things herein contained, shall cease and determine, 
and shall operate as a Notice to Quit, the thirty days’ 

notice to quit being hereby expressly waived. 

..It is further agreed that during the time that 

a heating plant is not in the building, the rental shall 
be $70.00 per month and just as soon as the owner puts 
in a heating system consisting of hot water or steam 
heat, the above tenant, May Bailey, agrees to pay 
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Seventy-five Dollars ($75.00) per month in advance 
and pay $75.00 as long as she remains in the above 
premises. 

It’s further agreed that the tenant, May Bailey is 
to pay excess water rent. The attached agreement is 
hereby incorporated in this agreement and becomes a 
part hereof.” 

Plaintiff further testified that she was the only member 
in her family, that she occupied the premises as a dwelling 
living there herself and renting the extra rooms to roomers. 
She proposed to testify that when she negotiated with Beloff 
for the house, Beloff knew she intended to rent out some 
rooms; that later in May, 1940, Beloff came to the house 
to inspect the work done by her under the agreement of 
April 17, 1940 aforesaid; that her roomers had moved in 
by that time and Beloff knew the roomers were living in the 
house; that no one had ever made demand on her to sur¬ 
render possession, no one had ever claimed she had broken 
her lease, and that she had continued to pay rent to Beloff 
regularly right down to the date of trial. The Court, on 
defendant’s objection excluded the evidence, altho plaintiff 
specifically tendered the evidence as showing a definition 
through action by the parties themselves as to the meaning 
of the term “dwelling” in said lease; and as establishing 
a waiver by defendants and estoppel. Plaintiff excepted to 
the ruling of the Court. 

Plaintiff further testified that shortly prior to the week 
of October 21, 1940, Beloff brought defendant Hamburger 
on the premises to instal a hot-water heating plant as pro¬ 
vided in the agreement. Later Hamburger came back with 
a workman and material, and the job started about October 
21, 1940, with two workmen. Hamburger came around to 
inspect the progress of the work about once or twice. Beloff 
came to inspect the work on Saturday morning October 26, 
1940, while a workman was painting the radiators but before 
the plaster fell as set forth below. 

Plaintiff further testified that the men working on the 
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job would interrupt their work to make frequent trips to 
a beer garden across the street from the house. On Friday, 
October 25,1940, she went out of the house about 4:30 P.M. 
to another place which she operates as a rooming house. 
She had not been in the kitchen that afternoon. She got 
back about 6:00 P.M. and found Minnie Landrum, a roomer, 
mopping up water in the kitchen. The water was coming 
from a valve in the kitchen radiator which the workmen had 
installed. A friend, Edward James, tightened the valve and 
stopped the leak. She went upstairs to the rear second 
story room over the kitchen and found the floor was wet 
and looked as if it had been recently mopped. No one was 
occupying that room at the time. A woman roomer had 
moved from it in the middle of the week because the house 
was so cold. The house had no heating provisions in it 
prior to the installation of the heating system aforesaid. 
Plaintiff then locked the room to keep any one from going in. 

Plaintiff further testified that the next day, October 26, 
1940, Saturday she was sitting in the kitchen when a sec¬ 
tion of the plaster on the kitchen ceiling fell accompanied 
by a shower of water and injured her. The kitchen is in 
the extreme rear of the house on the first floor. No water 
pipes led up to the rear second story room over the kitchen 
prior to the installation of the heating system; there was no 
water outlet in the room over the kitchen; the only water 
outlet on the second story was in the bathroom in the middle 
of the house, separated by one room from the rear room 
over the kitchen. There had been no water on the floor of 
the rear second story room prior or subsequent to said 
Friday, October 25, 1940. She had no done any plastering 
in the kitchen; the kitchen had not needed plastering. Beloff 
had inspected the house, including the kitchen in May, 1940, 
after she had completed her work under the agreement of 
April 17, 1940, aforesaid and had praised her work as a 
good job. 

Plaintiff testified she suffered injuries to her head, left 
shoulder and arm; shock, great pain and suffering. She 
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was confined to bed a week, incapacitated three additional 
weeks, had to have medical assistance, and extra help in 
her work; all to the total damage of $1,000.00. 

Plaintiff testified she called Beloff and he came to the 
house the Monday following the accident, inspected the dam¬ 
age and said Hamburger would have to make it good. Then 
Hamburger came to the house inspected the damage, denied 
liability and said Beloff would have to make it good. 

Minnie Landrum, a roomer, testified she was at home 
Friday, October 25, 1940. She noticed the men who were 
working go over to the beer garden. In the afternoon she 
went back in the kitchen to light the stove to get warm and 
noticed water all over the floor. She had never seen water 
on the floor before. She went upstairs to see if any water 
was in her room. There was not, but she saw water on the 
floor of the rear second story room over the kitchen. She 
reported the fact to the men. One of them got a rag and 
began to mop up the water. She went downstairs to mop 
up the water in the kitchen and was mopping it up when 
Miss Bailey and her friend James got to the house. 

Edward James, a witness for plaintiff, testified he accom¬ 
panied Miss Bailey back to the house Friday afternoon, 
October 25, 1940, and found Minnie Landrum mopping up 
the floor of the kitchen. He saw that the valve of the 
kitchen radiator was leaking, and got a wrench and tight¬ 
ened it. He noticed water dripping down the pipe leading 
to the radiator on the rear second story room over the 
kitchen. He and Mrs. Bailey went upstairs to the second 
floor room. The floor was wet and showed evidence of hav¬ 
ing been recently mopped. He did not get back to the house 
Saturday, October 26, because he was out and did not get 
Miss Bailey’s message but he did go there to see her Sun¬ 
day morning and cleaned up the water and plaster off the 
kitchen floor. The lathes on the kitchen ceiling where the 
plaster had fallen were wet. 

Plaintiff by agreement of counsel read into the record 
the medical report of Dr. E. David Crockett, attending 
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physician to plaintiff, who is now stationed at Fort Bragg. 
It was conceded defendant Zlotnick was the owner of the 
house and the disclosed principal of Beloff. Plaintiff rested. 

The foregoing is the substance of all the testimony in the 
case. 

Defendants then all moved for a finding in their favor, 
which motion the Court granted on the sole ground, as 
stated by him, that plaintiff’s evidence showed she was 
using the house other than a dwelling in violation of her 
lease, and that such violation forfeited and destroyed her 
rights as against all defendants; that the Court felt that 
the defendant Hamburger was an independent contractor 
and that further the plaintiff had failed to prove any negli¬ 
gence against any of the defendants, but that the court 
would base his finding alone on the ground that plaintiff 
had violated the terms of her lease. Motion for new trial 
was duly made, submitted and overruled, and thereafter 
judgment entered in favor of all defendants, to which find¬ 
ing and judgment plaintiff by her counsel then and there 
took exception which was allowed by the court on the 
grounds that said finding and judgment were contrary to 
the law, which exception was then and there allowed by the 
Court. 


And thereupon the said exceptions were duly noted and 
allowed as hereinabove set forth, and fully entered upon the 
minutes of the Court, and because matters and things here¬ 
inbefore recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby ordered, 
so that plaintiff may have her case reviewed on appeal, 
plaintiff by her attorney moves the Court to sign and seal 
this, her bill of exceptions to have the same force and effect 
as if the said exceptions had been separately signed and 
sealed, which motion is granted by the Court and thereupon 
plaintiff tenders this, her bill of exceptions, and requests 
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the Court to sign and seal the same, which is accordingly 
done, now for then, this 17th day of September, 1941. 


Approved: 


Robert E. Mattingly, 

Judge. 


Charles H. Houston, 

Attorney for plaintiff. 


Cornelius H. Doherty, 

Attorney for defendant Zlotnick. 


St. H. Kamerow, 

Attorney for defendant Beloff. 


Ben Lindas, 

Attorney for defendant Hamburger. 


Respectfully submitted, 

Charles H. Houston 
Joseph C. Waddy 
615 F Street, N.W. 
Washington, D. C. 
Attorneys for Appellant 
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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8026. 


MAE BAILEY, Appellant, 
v. 

SAMUEL D. ZLOTNICK, ET AL., Appellees. 


BRIEF FOR APPELLEE, SAMUEL D. ZLOTNICK. 


COUNTER STATEMENT OF CASE. 

The appellee Samuel D. Zlotnick desires to make the fol¬ 
lowing corrections covering the statement of the case set 
forth in appellant’s brief on Pages 2-5: 

The appellant states on Page 2 that “in April, 1940, plain¬ 
tiff negotiated with Beloff, who was agent of defendant, 
Samuel D. Zlotnick”, and there is nothing in the printed 
record covering this fact. Appellant states on Page 3 that 
“during the week of October 21-26, 1940, defendant Ham¬ 
burger, on order of defendant Beloff as agent for defen¬ 
dant * * and it is stated that there is nothing in the 
record disclosing such evidence. 
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This appellee in the Trial Court moved for a directed 
verdict on the ground that there was no evidence of any 
negligence on the part of this appellee, and also on the 
ground that the appellee Hamburger was an independent 
contractor and that the appellee would not be responsible 
for any negligence on the part of the appellee Hamburger, 
and for the further reason that the appellant had violated 
her lease agreement in that she was using the premises for 
a rooming house instead of a dwelling, in violation of the 
terms of her lease agreement, and, for that reason, appel¬ 
lant could not reply upon the terms of the lease and must 
base her case entirely upon the acts of negligence. 

SUMMARY OF ARGUMENT. 

1. The appellant, in using the premises for a rooming 
house without the written consent of the appellee Samuel 
D. Zlotnick, violated the terms of her lease and could not 
rely upon the lease in an action against this appellee, and 
it would be necessary that she prove specific acts of negli¬ 
gence against this appellee before she could recover. 

2. Even though the Trial Court based its decision on the 
violation of the lease agreement, nevertheless, the record 
shows that the Court’s conclusion was correct, for no evi¬ 
dence of negligence was proven against this appellee, and 
it was necessary that the appellant produce proof of spe¬ 
cific acts of negligence on the part of this appellee before 
she would be entitled to a finding in her favor. 

ARGUMENT. 

1 . 

The lease agreement (Appellant’s Appendix 10) con¬ 
tains the following: “or carry on any business therein ex¬ 
cept that of dwelling without the written consent of said 
lessor.” In the Building Code of the District of Columbia, 
promulgated by the Commissioners of the District of Co¬ 
lumbia by virtue of the authority conferred upon them by 




the Act of Congress approved June 14, 1878, is the defini¬ 
tion of a dwelling, which is as follows: 

“A building designed or used for human habitation, 
when used by members of not more than one family.” 

The evidence discloses that there were a number of room¬ 
ers and that the appellant was the only member of her 
family residing in those premises and that she had not ob¬ 
tained the written consent of this appellee to use the prem¬ 
ises as a rooming house. 

The only purpose of this argument in the Trial Court 
was to remove from the issues before the Court any 
question of any right the appellant may have had under 
the lease agreement, and which in no way affected her right 
to prove that any one of the appellees had committed cer¬ 
tain acts of negligence which caused injury to her. It merely 
placed upon the appellant the burden of proving negligence. 

There is no testimony in the case connecting the appellee 
Zlotnick with any acts of any kind on the premises, and 
the only thing in the record is that the appellee Zlotnick was 
the owner of the premises, which does not, in and of itself, 
make him responsible for any injuries that may be sustained 
by persons on the premises. I 

ARGUMENT. 

2 . 

There being no evidence of any acts of negligence on the 
part of the appellee Zlotnick, the mere fact that the Trial 
Court based its finding on the violation of the lease agree¬ 
ment would not make his action reversible error, if, from 
the entire record, it appears that the appellee was entitled 
to a directed verdict. 

In the case of Maxwell v. Brayshaw, 49 Appeals 57, 258 
Fed. 957, this Court, at Page 59, stated that if the judgment 
was right it will not be set aside because an erroneous rea- 
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son may have been assigned in the motion, and, quoting 
from Howes v. District of Columbia, 2 Apps. D. C. 188, said: 

“It is well settled that in an Appellate Court it is 
no sufficient ground of complaint that a Trial Judge 
may have given wrong reasons for a correct judg¬ 
ment.” 

In Lewis-TIall Iron Works v. Blair, 57 Apps. D. D., 365, 
23 Fed. (2nd) 972, the Court stated at the bottom of Page 
366: 

“But it is elementary that ‘where a judgment or 
order is correct, it will not be reversed on appeal be¬ 
cause the Trial Court has based its decision on insuf¬ 
ficient or erroneous reasons or grounds, or has stated 
no reason therefor’.” 

and in the case of Fay v. Doyle, 68 Apps. 199, 95 Fed. (2nd) 
110, this Court held that the Appellate Court would not de¬ 
termine whether a Trial Judge gave a correct reason for tak¬ 
ing case from jury where the action of the Judge was cor¬ 
rect, under the evidence and the law. 

In the case of Capital Apartment Corporation v. Vassos, 
62 Appeals 136, 65 Fed. (2nd) 482, the Court said: 

“And as the Trial Court sat without a jury and was 
thus required to weigh the evidence and decide the facts 
as well as the law, its decision thereon after both hear¬ 
ing and seeing the witnesses, should not be disturbed 
by an appellate court which does neither, unless the 
judgment is manifestly wrong.” 

In the Appellant’s Appendix 14 is the following: 

“That the Court felt that the defendant Hamburger 
was an independent contractor and that further the 
plaintiff had failed to prove any negligence against any 
of the defendants, but that the Court would base his 
finding alone on the ground that plaintiff had violated 
the terms of her lease.” 
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This appellee states that there is no evidence of any kind 
which connects him with any of the damage alleged to have 
been sustained by the appellant, and clearly from the evi¬ 
dence which was presented by the appellant it would appear 
that if there were any evidence of negligence on the part 
of the appellee Hamburger, that he was an independent 
contractor and that this appellee would not he responsible 
for any acts of negligence on his part. 

CONCLUSION. 

It is respectfully submitted that the action of the Trial 
Court, insofar as it refers to the appellee Zlotnick, in grant¬ 
ing his motion for a directed verdict, was correct even 
though the primary reason given for the granting of the 
motion was incorrect, and that the action of the Trial Court, 
insofar as it refers to this appellee, should be affirmed. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for Appellee 
Samuel D. Zlotnick. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8026. 


MAE BAILEY, Appellant 
v. 

SAMUEL D. ZLOTNICK, et al., Appellees 


BRIEF FOR APPELLEE, SIMON BELOFF. 


Summary of Argument. 

1. This appellee is sued in a representative capacity 
only, and thus it is necessary to prove specific acts of 
negligence against him. The only duty owed by an agent 
for a nonfeasance is to his principal, and he is liable to a 
third person only for the commission of a misfeasance. 

2. The Federal Rules of Civil Procedure do not apply 

to Class A actions in the Municipal Court, and the Muni¬ 
cipal Court rule requiring the pleadings in Class A actions 
to be similar in form to the Federal Rules of Civil Proce- 
dure applies to the form of the pleadings only and not to 
the substance. j 

3. The conclusion of the Trial Court was correct and | 
even though the decision may have been erroneously based 
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upon the violation of the lease agreement, the judgment 
of the Court should not be disturbed as the facts clearly 
show that there is no liability on the part of this appellee. 

Argument. 


1 . 


The only capacity in which this defendant is sued is as 
an agent. In all of the pleadings before the lower Court 
the appellant refers to this appellee as “Simon Beloff, 
Agent’' (Appellant’s Appendix 2, 3). All of the proof in¬ 
troduced by the appellant carries out this theory and 
nowhere was this appellee shown to be operating in other 
than a representative capacity (Appellant’s Appendix 
8 - 11 ). 

The law is well settled that the only duty owed by an 
agent for the commission of a nonfeasance is to his prin¬ 
cipal, and he is liable to a third person only for the com¬ 
mission of a misfeasance. 

Kuhnert vs. Angell, 10 N. D. 59, 84, N. W. 579. 

Cramblitt vs. Percival-Porter Co., 176 Iowa 733, 
158 N. W. 541. 

3 C. J. S. 134. 

2 C. J. 824 Note 65. 

Maur vs. Egan, 182 N. Y. S. 180. 

The appellant has attempted to bring this case within 
a decision (Smith vs. Rutledge, infra) which attempts, 
to some extent, to qualify the general rule and which holds 
that where a real estate agent has full and exclusive con¬ 
trol and oversight over the premises wdth the right of 
entry and does inspect but negligently fails to discover the 







defects, he is liable for the acts of those engaged by him to 
work on the premises. j 

The only authorities cited by the appellant in support 
of this theory are 3 C. J. S. 130 and Smith vs. Rutledge, 332 
111. 150, 163 N. E. 544. The Smith case is contained in the 
footnote to the statement in 3 C. J. S. and the latter should 
therefore be construed in the light of this decision. 

. 

Examination of this case reveals that while there is cited 
the narrow rule relied upon above, the Court held that the 
agent in that case was not responsible upon the ground 
that in order to bring the agent within the rule it was in¬ 
cumbent upon the plaintiff to prove that the agent had the 
entire and exclusive possession, management and control 
of the premises. The court said: 

‘‘Where a principal engaged an agent to do a certain 
work and take entire control, and the principal does 
not interfere but leaves it entirely with the agent, the 
agent, and not the principal, will be liable to third par¬ 
ties for injuries and damages sustained by the 
negligent or unskilled manner in which the work is 
done.” (Cites cases.) “The agent, however, must be in 
possession of the premises and have the entire and ex¬ 
clusive (italics supplied) control thereof. Kepperly vs. 
Ramsden, 83 Ill. 354. All liability for the injuries sus¬ 
tained is based upon the theory that the party liable 
has committed a wrong or neglected some duty, that 
direct or consequential injury has resulted from the 
employment of immediate force or the negligent per¬ 
formance of some legal duty, or in the negligent use of 
persons or property, whereby an injury has resulted to 
another.” (Cites case.) “The contract between Fannie 
L. Rutledge, the owner of the premises, and the Ill. 
State Trust Company, (the agent) is not shown by the 
evidence. It was incumbent upon Smith (plaintiff) to 
prove, not only that the trust company was the agent 
of Mr. Rutledge to rent and manage the property for 
her and receive the rent therefrom as her agent, but 
it was also necessary to prove that the trust company 
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had the entire possession, management, and control of 
the premises and of the heating plant therein, and that 
it was guilty of such negligence as would create a liabil¬ 
ity against it if the relation of principal and agent did 
not exist.” 

In the instant case the appellant has failed utterly to come 
within the proof required in the case upon which she relies. 
In fact the appellant has even proved that this appellee 
did not have the entire and exclusive possession, manage¬ 
ment and control of the premises. The “Agreement” (Ap¬ 
pellant’s Appendix 8-9) introduced into evidence by the ap¬ 
pellant says: 

“all work shall be done to owner’s satisfaction * • 

“It is distinctly understood that the owner or his duly 
authorized agent shall have the right to enter the prem¬ 
ises at anv reasonable time for the purposes of inspec¬ 
tion.” 

“The owner of the property is to make the following 
repairs • * *” 

“It is also agreed that the owner shall install • * *” 

This agreement is signed “For Samuel D. Zlotnick by 
Sidney Zlotnick” and the only conclusion that can be reach¬ 
ed from these facts is that the owner Samuel D. Zlotnick 
stood in a direct contractual relationship with the appel¬ 
lant and by virtue of the express terms of the said con¬ 
tractual relationship retained a great deal of control over 
the premises. 

In any event it is obvious that this appellee does not come 
within the very narrow rule stated in Smith vs. Rutledge, 
supra. 
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Argument. 

2 . 

Rule 1, of the Federal Rules of Civil Procedure states 
‘ ‘ These rules govern the procedure in the district courts of 
the United States * * Rule 81 (d) states that “Whenever 
in these rules reference is made to a district court or to a 
district judge, the reference includes the District Court 
of the United States for the District of Columbia, or a 
justice thereof * * V’ 

But one interpretation can be obtained from reading 
these rules and it is unnecessary to go into the question of 
what the Supreme Court could have done with reference to 
the Municipal Court, for assuming that the Supreme Court 
could have promulgated rules governing the Municipal 
Court it is obvious that it did not intend to do so. 

Municipal Court Rule 2 (8), 1933 means exactly what it 
says, that in Class A cases the pleadings shall be similar in 
form to the Federal Rules of Civil Procedure. The rule 
does not go to the substance of the pleading but merely to 
its form. It does no more than determine that a pleading 
shall be in the form of a complaint rather than a declara¬ 
tion. That this was the intention of the rule is obvious from 
the fact that the judges of the Municipal Court have, with¬ 
out exception, held that the Federal Rules of Civil Procedure 
do not apply to the Municipal Court except as to matters 
of form. 

As the Federal Rules of Civil Procedure do not apply in 
the Municipal Court this case falls squarely within the 
decision in Knox vs. Redwine, 61 App. D. C. 179, 59 Fed. 
(2d) 304 and the principal and agent herein cannot be 
joined in one action. 
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Argument. 

3. 

Without deciding the case upon that ground the trial 
court felt that the defendant Hamberger was an independ¬ 
ent contractor and that further the plaintiff had failed to 
prove any negligence against any of the defendants. (Ap¬ 
pellant’s Appendix 14.) 

In this jurisdiction the law is well settled that the fact 
that a Trial Judge mav have given wrong reasons for a 
correct judgment is no ground for reversal. 

Maxwell v. Brayshaw, 49 Appeals 57, 258 Fed. 
957. 

Lewis-Hall Iron Works v. Blair, 57 Appeals 365, 
23 Fed. (2d. 972). 

Conclusion. 

It is respectfully submitted that the action of the Trial 
Court, insofar as it refers to the appellee Beloff, in grant¬ 
ing his motion for a directed verdict, was correct and should 
be affirmed. 

STANLEY H. KAMEROW, 

1010 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for Appellee , 

Simon Beloff. 



